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UNITED STATES DISTRICT COURT

THE DISTRICT OF OREGON

CONSTRUCTION, and ) Case No.: 6:08-CV-6313-TCKEITH GOODRIDGE
KEITH GOODRIDGE.

,- Plaintiffs,
ir

WYBS, INC., a Delaware Corporation, doing
buqiness as MERCHANTCIRCLE and JOHN
DOE I.

PLAINTIFFS' MEMORANDUM
OF LAW IN OPPOSITION TO
DEFENDANT WYBS'S MOTION
TO DISMISS

Defendants

COMES NOW the Plaintiffs, Keith Goodridge Construction and Keith Goodridge, by and

through their counsel of record Crystal Henry and The VanderMay Law Firm, submitting this

memorandum of law in opposition to the motion to dismiss all of Plaintiffs claims forwarded by

Defendant WYBS, Inc., doing business as Merchantcircle (hereinafter "Defendant WYBS").

I. STATEMENT OF FACTS:

Plaintiffs' complaint was initially filed in the Linn County Circuit Court on August 18, 2008,

as Linn County Case No. 082581. Defendant WYBS was served with this complaint on September

72,2008. Defendant WYBS has since removed this action to federal court.

Defendant WYBS then filed a Fed R Civ P 12(bX6) motion to dismiss all claims hled against

it by Plaintiffs claiming immunity under the Communications Decency Ac|47 USC $ 230. For

these purposes, Defendant WYBS inserts several "facts" used to bolster its argument which are
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unsupported by any affidavit and contrary to the facts recited in the Plaintiffs' complaint:

t , DEfENdANt WYBS, iN its MEMORANDUM IN SUPPORT OF WYBS'S MOTION

TO DISMISS at p. 2, states that the alleged defamatory statement against the

Plaintiffs was "an anonymous comment that MerchantCircle did not create or

encourage." Plaintiffs' complaint, however, states that "Plaintiffs, under information

and belief, assert that Defendant MerchantCircle has effectively republished the

statement posted by 'Attorney' and made it their own statement by having it appear

in a different location than it was originally posted on." COMPLAINT atpg. 5. (See

also COMPLAINT at pg. 7, 8, and 9 (alleging republication of the alleged

defamatory statement by Defendant WYBS)). Plaintiffs assert that Defendant

MerchantCircle's posting of the comment on a separate portion of their website, if

true, would be proof that Defendant MerchantCircle has at least'oencouraged" (if not

republished) the alleged defamatory posting.

DEfCNdANt WYBS, iN itS MEMORANDUM IN SUPPORT OF WYBS'S MOTION

TO DISMISS at p. 3-4, states that "[P]laintiffs make no suggestion that

Merchantcircle was the 'content provider' of the allegedly defamatory posting on its

Web [sic] site." Defendants then quote authority defining "information content

provider" as "someone who is 'responsible, in whole or in part, for the creation or

development of the offending content."' Id. at pg. 3, citing Fair Housing v.

Roomates.com, 521 F3d 1757, 1162 (9'h Cir 2008). Plaintiffs find this assertion

disingenuous as Plaintiffs allege facts that Defendant WYBS republished the content

on a separate portion of Defendant's website, which Plaintiffs argue shows that

Defendant WYBS helped "develop" the alleged defamatory content. COMPLAINT

a tp .9 .

Plaintiffs argue that their complaint, read as a whole, contains factual assertions controverting

Defendant WYBS's ability to claim immunity under the Communications Decency Act.

2 .
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II. STANDARD OF REVIEW:

InDe LaCruzv. Tormey,582F.2d45,48 (9'h Cir. 1978),cert. denied.44l U.S. 965,99 S.Ct.

2416,60 L. Ed. 2d 1072 (1979), the ninth circuit clearly set forth the standard of review on Fed R

Civ P 12(bX6) motions to dismiss:
"The standard to be. applied iq ruJing on a motion to dismiss claims for legal
insufficiency a motion viewed with disfavor in the federal courts, Rennie-&
Laughlin, Inc., v. Chrysler Corporation,242F.2d,208,213 (9,h Cir. 1957) is well
established. In the words of the test most often applied:

In appraising the sufficiency of the complaint we follow, of course,
the accepted rule that a complaint should not be dismissed for failure
to state a claim unless it appears beyond doubt that the plaintiff can
prove not set of facts in support of his claim which would entitle him
to rel ief. Conley v. Gibson, 355 U.S. 47,45-46,78 S.Ct. 99,702,2
L.Ed.2d 80 (1957).

The issue is not whether a plaintiff s success on the merits is likely but rather
whether the claimant is entitled to proceed beyond the threshold in attempting to
establish his claims. Moreover, in passing on a motion to dismiss, the allegationi of
the complaint should be construed favorably to the pleader. Scheuer v. Rhodes, 416
U.5.232,236,94 S.Ct. 1683, 40L.Ed.2d90 (1974). See 5 Wight & Mil ler, Federal

- Practice and Procedure: Civil $ 1355.

Plaintiffs agree with Defendant that, for the purposes of a Fed R Civ P 12(bX6) motion,
"material allegations in a complaint must be taken as true and viewed in the light most favorable to

the plaintiff." See MEMORANDUM IN SUPPORT OF WYBS'S MOTION TO DISMISS at pg.

2; Geraciv. Homestreet Bank,347 F3d749.751 (9ft Cir 2003) (citing Davitonv. Columbia/HCA

Healthcare Corp.,24l F3d 1131, 1133 n.1 (9'h Cir 2001). Despite Defendant WYBS reciting this

standard, Defendant WYBS draws factual conclusions in its motion to dismiss and contrarv to the

facts asserted by Plaintiffs, as outlined above.

Finally, the court should not consider any material other than the pleadings in determining

a motion under Fed R Civ P l2(bX6), except for exhibits attached to the initial complaint, unless the

court treats the motion as one for summary judgment. Amfac Mfg. Corp. v. Arizona Mall of Tempe,

583  F .2d  426 .43019 'h  C i r .  1978 ) .
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I I I .  LEGAL ANALYSIS:

l. Defendant's Motion is Properly a Summary Judgment Motion and Should be Denied:

Defendant's argues that a ruling on immunity under the Communications Decency Act,47

USC $ 230. can be made pursuant to a Fed R Civ P 12(bX6) motion, and that Plaintiffs have not

plead facts sufficient to separate Defendant WYBS from this immunity. For this premise, Defendant

cites non-binding authority out of the Eastern District of Virginia. See Nemet Chevrolet, Ltd. v.

Consumeraffairs.com, 564 F. Supp. 2d. 544, 550 (E.D. Va. 2008) (case granting Defendant

immunity at the Fed R Civ P 12(bX6) stage under the Communications Decency Act). Plaintiffs'

argue that, given Defendant WYBS's self-serving statement of facts as noted above, Defendant is

really attempting to seek summary judgment under Fed R Civ P 56 as the Defendant assume facts

,; inconsistent with or outside of the four corners of the pleadings currently before the court, and

should be summarily denied for failing to meet the standards of LR 56.1(a)(2) as no separate

statement of facts was submitted. As such, since Defendant WYBS does not bring forward a proper
peC'n Civ P 12(bX6) motion, whether or not immunity under the Communications Decency Act can

be ruled upon at the l2(b)(6) stage is irrelevant.

2 .
Motion Should be Denied:

In the Nemet Chevrolet case, the court applied a three part test in determining whether or not

immunity under the Communications Decency Act applied to provide the Defendants with

immunity. According to this case:
"The Court must determine: 1) whether Defendant is a provider of an interactive
computer service; 2) if the postings at issue are information provided by another
information content provider; and 3) whether Plaintiffs [sic] claims seek to treat
Defendant as a publisher or speaker of third party content."

Id atp.548; cit ing Schneider v. Amazon.com,3l P.3d 37,40 (Wash. Ct. App. 2001).

Assuming Defendant WYBS has brought forward a proper Fed R Civ P 12(b)6) motion,

Plaintiffs have reviewed the Nemet Chevrolet Ltd. case, and find it distinguishable on several key

facts. First, the court notes that the Plaintiffs rn Nemet Chevrolet make only one bald allegation that
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Defendants "participated in the preparation and publication of false, defamatory, malicious, and

libelous article [sic] of and concerning Plaintiffs." Id. at 549. In the current matter, Plaintiffs allege

in their complaint in four separate places that Defendant WYBS republished the material on a

separate part of the Merchantcircle website, facts which do not appear in the Nemet Chevrolet case.

See COMPLAINT at pgs. 5, 7-9. Plaintiffs argue that such "republication" would count as
"development" of the statement by Defendant WYBS, which would in tum make Defendant WYBS

an information content provider under the Communications Decency Act and not subject to the

immunity offered therein. I

Additionally, in the Nemet Chevrolet matter, the true identities of the posters of the

comments on the www.consumeraffairs.com website were known to the Plaintiffs. Id. atpg.7. This

fact appears to have had significant weight with the Eastern District of Virginia, given that the three

part immunity analysis under the Communications Decency Act requires determining who the

content provider of the information was. In the current case, Plaintiffs have not been able to

assi,rtaitt who the information content provider is. See COMPLAINT at pg. 2,11 5. While the

Plaintiffs suspect that individual has to be an Oregonian given that all of Plaintiffs' work has been

performed in Oregon, Plaintiffs' complaint should be construed in a light most favorable to the

Plaintiffs, meaning that the unknown content provider could include Defendant WYBS. Id.; Geraci,

347 F.3d at75l. If, in fact, Defendant WYBS does turn out to be the creator of the alleged

defamatory statement that is the basis of this lawsuit, this would certainly preclude Defendant

WYBS from immunity under the Communications Decency Act. See Anthony v. Yahoo! Inc., 421

F. Supp. 2d 1257, 1262-63 (N.D. Cal. 2006) (Yahoo! is not immune under the CDA for allegedly

creating fake profiles on its own dating website).

r"lnformation Content Provider" is defined by 47 U.S.C. $ 230(0(3) as follows: "The
term 'information content provider' means any person or entity that is responsible, in whole or in
part, for the creation or development of information provided through the Internet or any other
interactive computer service."
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IV. CONCLUSION:

For the reasons listed above, Plaintiffs object to Defendant WYBS's motion to dismiss and

request that this motion be denied. In the alternative, Plaintiffs request leave of the court to amend

their complaint in to plead facts sufficient to raise a question of law as to whether immunity under

the Communications Decency Act may be claimed by Defendant WYBS, Inc.

DATED this the 27 day of October , 2008.

THE VANDERMAY LAW FIRM

/s/ Crystal M. Henry
Crystal M. Henry, OSB # 04312

r*' The VanderMaY Law Firm
\ 388 State Street, Suite 340

Salem, Oregon 97301
(503) s88-80s3
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I hereby certify that I served the foregoing Plaintiff s Memorandum of Law in Opposition
to Defendant WYBS'S Motion to Dismiss on:

Bruce L. Campbell
E-Mail : bruce.campbell@millernash.com
Elisa Dozono
E-Mail : elisa.dozono@.millernash.com
Miller Nash LLP
3400 U.S. Bancorp Tower
111 S.W. Fifth Avenue
Portland, Oregon 97204
Fax: (503) 224-0155
Attorneyfor Defendant WYBS, Inc.,
dba MerchantCircle. Inc.

,;. 
by the following indicated method or methods on the date set forth below:

X CM/ECF system transmission.

E-mail. As required by Local Rule 5.2, any interrogatories, requests for
; production, or requests for admission, were e-mailed in Word or WordPerfect

format, not in PDF, unless otherwise agreed to by the parties.

Facsimile communication devise.

X First-class mail, postage prepaid.

Hand-delivery.

Overnight courier, delivery prepaid.

DATED this the 2Tthday of October, 2008.

/s/ Crvstal M. Henrv
Crystal M. Henry, OSB # 04312
The VanderMay Law Firm
Of Attorneys for Plaintffi

The VanderMay Law Firm
388 State Street, Suite 340
Salem, Oregon 97301
(s03) s88-80531 CERTIFICATE OF SERVICE
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